I. Federal Wage-Hour laws (Fair Labor Standards Act) FLSA – 1938

A. What it does

1. Sets minimum wage and overtime rates – enforced by DOL

2. Requires record keeping by the employers- enforced by DOL

3. Establishes child labor laws – enforced by DOL

4. Mandates equal pay for equal work – enforced by EEOC

B. What it does not do

1. Require paid vacations, sick days, jury duty leave, holidays, or lunch or coffee breaks

2. Regulate how often employees are paid or when they are paid after termination

3. Restrict hours worked by employees 16+ years old

C. Federal Court Ruling

1. Employees must be paid by the regular established pay date

II. Federal/State Relationship

A. Areas not regulated by federal government are regulated by state governments

B. If state law is more favorable to the employee, employer must comply with state law

III. Employer & Employee Coverage – Protection under FLSA

A. Enterprise Coverage

1. 2 employees employed in jobs or in production of goods for interstate commerce

2. Business with annual gross sales of $500,000+

3. Certain businesses covered regardless of sales volume

a) Hospitals

b) Nursing homes

c) Schools – elementary, secondary, college – public or private

d) Public (government) agencies

B. Individual employee coverage

1. Employee engaged in or in the production of goods for interstate commerce.

IV. Exempt and Nonexempt Employees

A. Exempt

1. Executive

2. Administrative

3. Professional 

4. Outside Sales Employees

B. “White Collar” Exemption determination

1. Employee’s primary duty

2. Level of discretionary authority

3. Minimum salary requirement is met = $455 / week

4. Comparison of duties test between previous short test & new standard test  (pp. 2-6 – 2-8)

5. State laws and union contracts not preempted 

6. Job titles do not determine status



C. Administrative Employees

1. General Rule

a) Performance of office or non manual work directly related to management or general business operation

b) Exercise discretion & independent judgment regarding matters of significance

c) Paid $455/week

2.   Types of work – see pp 2-9

a) Financial Services – Accounting

b) Advertising, Marketing, Public Relations

c) Human Resources, Personnel Management, & Employee Benefits, Labor Relations

d) Purchasing & Procurement

e) Insurance

f) Government Relations

g) Legal & Regulatory Compliance

h) IT Administration

i) Safety & Health

3. Discretion & Independent Judgment Factors – see 2-9 – 2-10

a) Authority to formulate, affect, interpret, or implement management policies

b) Carries out major assignments 

c) Work affects business operations to substantial degree

d) Authority to negotiate & commit employer in matters that have significant financial impact

e) Waive or deviate from employer’s policies without prior approval

f) Provides consultation or expert advice

g) Involved in planning long/short term business objectives

h) Investigates & resolves matters of significance 

i) Represents employer in handling complaints, arbitrating disputes, resolving grievances

4. Examples – Questionable Status

a) Insurance Claim Adjusters – yes

(1) Interviewing insureds, witnesses, physicians

(2) Inspecting property damage

(3) Reviewing factual info => preparing damage estimates

(4) Evaluating & making recommendations

(5) Determining liability and value of claim

(6) Negotiating settlements

(7) Making recommendations regarding litigation

b) Financial Service Employees – yes 

(1) Collecting & analyzing info – income, assets, investments, debts

(2) Determining financial products for clients

(3) Advising clients on advantages & disadvantages of financial products

(4) Marketing, servicing, promoting financial products

c) Team Leaders – yes 

(1) Leads team of employees assigned to complete one or more major projects

d) Executive Assistants – yes 

(1) Given authority regarding matters of significance and performs work w/out specific instruction or prescribed procedures

e) Human Resource Managers – yes 

(1) Formulate, interpret, or implement employment policies 

f) Purchasing Agents – yes 

(1) Have authority to bind company on significant purchases

g) Retail Store Buyers – yes 

(1) Evaluate competitors’ pricing => setting own prices

h) Inspectors & Graders – NO 

i) Paralegals – NO

j) Technology support specialists - NO

D. Academic Administrative Employees

1. General Rule

a) Primary Duty = Perform administrative functions directly related to academic instruction or training in educational establishment

b) Salary = $455

2. Positions

a) Superintendents – elementary & secondary

b) Assistants Superintendents responsible for curriculum, quality  & methods of instruction, establishing academic & grading standards 

c) Principal or Vice Principal  - elementary & secondary

d) Department heads – Post secondary institutions

e) Academic Counselors

E. Executive Employees

1. General Rule

a) Primary duty = management of business, dept or subdivision of business

b) Customarily  & regularly direct work of 2+ employees

c) Authority to hire or fire, or carry weight in recommendations for hiring, firing, advancement, promotion

d) Salary = $455

e) As 20% equity business owner engaged in management of business, no salary requirements

2. Management Defined

a) Interviewing, selecting, & training employees

b) Setting & adjusting pay rates & hours

c) Directing work

d) Keeping production & sales records of employees

e) Appraising employee’s performance => promotion

f) Disciplining employees 

g) Planning & scheduling work

h) Determining techniques used in performing work

i) Dividing work among employees

j) Deciding tools, supplies, & materials used

k) Determining types of materials bought, sold, stocked

l) Controlling flow & distribution of materials, merchandise, & supplies

m)  Providing employee safety& security

n) Planning & controlling budget

o) Monitoring or implementing legal compliance measures


3. Department or Subdivisions Defined

a) Permanent status

4. 2+ Employees Defined

a) Full-time or equivalent

b) No contractors


5. Particular Weight Defined

a) Recommendations part of employee’s job duties 

b) Frequency recommendations made or requested

c) Frequency recommendations relied upon

6. Concurrent Duties – non exempt & exempt – within same time period - do not negate exempt status

F. Professional Employees

1. General Rule

a) Performance of work 

(1) Requiring special knowledge in field of science or learning acquired thru prolonged course of study of specialized intellectual instruction (learned professional exemption)

(2) Original or creative work in field of artistic endeavor using employee’s talent (creative professional exemption)

b) Salary = $455/ week

2. Types of Professions

a) Law

b) Medicine

c) Theology

d) Accounting

e) Actuarial Computations

f) Engineering 

g) Architecture

h) Teaching

i) Physical, Chemical, & Biological Sciences

j) Pharmacy

3. Learned Professionals – Questionable Examples

a) Nurses registered by state licensing board – yes

b) Medical Technologists completing required medical training in accredited institutions of higher learning– yes

c) Dental Hygienists completing required dental training in accredited institutions of higher learning – yes


d) Physicians Assistants completing required medical training in accredited institutions of higher learning– yes

e) Accountants – CPAs and accountants with similar duties – yes

f) Chefs - Executive & Sous Chefs with specialized degree in culinary arts –yes 

g) Athletic trainers completing required training in accredited institutions of higher learning– yes

h) Funeral Directors or Embalmers completing required training in accredited institutions of higher learning– yes

i) Paralegals – NO

4. Creative Professionals


a) Professions

(1) Actors, musicians, composers, conductors, soloists

(2) Painters who create own work

(3) Cartoonists who create own work

(4) Authors who create own work 

(5) Responsible people in advertising agencies

(6) Journalists

(a) Perform in radio, TV, electronic media

(b) Conduct investigative interviews

(c) Analyze or interpret public events

(d) Writing editorials, opinions, commentary

(e) Act as narrator or commentator

5. Chefs 

a) Use originality & talent to create or design unique dishes & menu items

b) Original chefs @ gourmet establishments

6. Teachers

a) Primary duty = teaching, tutoring, instructing, or lecturing

b) No salary requirement

c) Types of teachers

(1) Academic 

(2) Nursery or kindergarten

(3) Gifted or Disabled Students

(4) Skilled and semi-skilled trades & occupations

(5) Driver’s Ed

(6) Aircraft flight instructors

(7) Home Economics

(8) Vocal or instrumental music

(9) Extracurricular Activities (sports, drama, journalism) directors


7. Lawyers

a) Holds valid license & engaged in practice of law


b) No salary requirement

8. Physicians

a) Holds valid license & engaged in practice of medicine

b) No salary requirement

9. Questionable statuses

a)  Respiratory therapists – non exempt

b) Nonexempt employees teaching part-time – non exempt

c) Pre-school teachers – exempt

d) Social workers – exempt, but caseworkers – nonexempt

e) Substitute teachers – exempt

f) Physician assistants & nurse practitioners - nonexempt 

g) Newspaper reporters – nonexempt

h) Part-time professors – exempt

10. Blue Collar Workers & 1st Responders – NOT EXEMPT (See page 2-19 – 

      2-20 for detail)

G. Computer-related Professionals

1. General Rule

a) Primary Duty

(1) Application of systems analysis techniques & procedures to determine hardware, software, or system functional specs

(2) Design, development, documentation, analysis, creation, testing, or modifications of computer systems or programs based on & related to user or system design specs

(3) Creation, design, documentation, testing, or modification of computer programs related to machine operating systems

(4) Combination of all 3 above

b)  Salary = $455 / week or $27.63 + / hour  (otherwise non exempt)

H. Outside Sales Employees 

1. General Rules

a) Primary Duties 

(1) Making sales of tangible or intangible items – goods, insurance, stocks, bonds, real estate

(2) Obtaining orders or contracts for services or use of facilities

b) Work away from employer’s place of business on regular basis

c) Work performed incidental to & in conjunction with sales & solicitations, & work that furthers sales efforts = exempt outside sales work

d) No Salary test


2. Sales of facilities & services defined

a) Selling time on electronic media

b) Soliciting advertisements

c) Soliciting freight for transportation 

3. Away from Employer’s place of Business Defined

a) Work away from employer’s location, i.e. customer’s place of business or home 

4. Drivers 

a) If primary duty = making sales = outside sales employees 

b) Incidental related work = exempt outside sales work

c) Primary Duty Considerations

(1) Comparison with other drivers and sales employees

(2) Possession of required selling or solicitor’s license

(3) Job description

(4) Qualifications for hiring for driver’s position

(5) Sales training

(6) Attendance at sales conferences

(7) Method of payment

(8) Proportion of earnings directly attributable to sales

d) Qualified Exempt Drivers

(1) Only contact between employer & client, in person sales calls, delivers product when order is taken, paid in relation to amount of products sold

(2) Obtains orders from someone w/authority to commit purchases

(3) Sales calls along route with intention to solicit sales

(4) Solicits additional sales through follow-up calls

e) Non Exempt Drivers

(1) Vending machine delivery, stocking, and repair

(2) Replenishing of existing merchandise

(3) Delivering products and stocking shelves of clients

f) Questionable statuses


(1) Mortgage loan officers – exempt

(2) Real estate salespersons – nonexempt

I. Determining Primary Duty – Exempt Employees

1. Primary = principal, major, main, most important duty

2. Factors

a) Relative importance of exempt duties compared to other duties performed

b) Time spent performing exempt work

(1) 50% on exempt work => exempt employee

(2) if < 50% other factors contribute to exempt status

c) Relative freedom from supervision

d) Relationship between salary paid exempt employee and wages paid other employees for non exempt work done

J. Definition: Directly & Closely Related Work => Exempt Work

1. Types of Directly & Closely Related Work

a) Record keeping

b) Monitoring & adjusting machinery

c) Taking Notes

d) Computer creation of documents or presentations

e) Opening mail to read & make decisions

f) Using photocopier or fax

2. Factors 

a) Same work performed by nonexempt subordinates

b) Work delegated to nonexempt employee

c) Task performed occasionally or frequently

d) Industry practice for exempt employee to perform function

K. Trainees = nonexempt

L. Exempt Status not lost if emergency nonexempt work performed

M. Highly Compensated Employees

1. Total annual compensation  = $100,000 + without costs of fringe benefits, insurances, contributions to retirement plans, room & board

2. Exempt if exempt administrative, executive, or professional

3. Catch-up Payment allowed

a) Last pay period of 52 week cycle or within 1 month of pay period

4. Partial Year Employment does not effect if payments are pro-rata

5. 52 week period = calendar / fiscal / anniversary year; employer decides

6. Not production workers even if compensation 100,000+ 

N. White Collar Exempt Paid on Salary Basis

1. Definition = paid guaranteed salary in any workweek worked regardless of quantity or quality of work

2. Deductions from salary allowed and exempt status not lost if

a) Absence for personal reasons – full days

b) Absence for sick or disability – full days 

(1) Employee covered under sick or disability plan

(2) Not qualified for employer’s plan

(3) Used up available time

c) Jury Duty, Witness, Military Duty

(1) Offset salary by salary paid by jury duty, witness, military pay

(2) Otherwise, no deductions from pay ( up to 1 week) 

d) Safety Rule Infractions

e) Workplace Conduct Violations – full days

f) Initial& Terminal weeks = Proration of salary

g) Deducting from leave balances for partial days = OK => full weekly salary payment

h) Motion Picture Employees

(1) Base rate = $695 / week 

(2) Prorated based on # days work in week if less than full week (not > 6)

(3) Can be paid daily rate if daily rate x 6 days = $695

i) Conditional Bonuses can affect exempt status
j) FMLA 

(1) Unpaid leave < 1 day

k) Public Sector Employees

(1) Requirement by law to reduce pay

3. DOL Interpretations

a) Accountants paid % of fees – non exempt

b) Threats to dock pay – not change exempt status

c) Breakage deductions – violate exempt status

d) Work hours requirement – work & make up time to keep exempt status

e) Using tip credit as salary – not allowed

f) Salary paid in foreign currency – not change exempt status

g) Part-time exempt employees – must meet $ qualification to be exempt

h) Requirement to work 40 hrs – does not effect exempt status if hours correctly reported

4. Effect of improper docking of pay

a) Loss of exempt status

b) Factors to consider – whether employer practices improper deductions (DOL)

(1) # improper deductions

(2) Time period improper deductions made

(3) Number & geologic location of employees with improper deductions

(4) Clearly communicated policy permitting or prohibiting improper deductions

c) Exempt Status not lost for isolated deductions if restitution is made

d) Safe harbor provision

(1) Clearly communicated policy prohibiting improper deductions

(2) Complaint mechanism

(3) $ Reimbursement 

(4) Good faith commitment never again

5. Payment on hourly, daily, shift basis OK if $ paid = normal pay no matter how many hours/shifts worked

6. Extra pay OK

a) Sales commissions

b) Straight time or time-and-a-half for hours worked above normal work week

c) Flat sum

d) Paid time off

7. Tracking exempt employee’s hours OK 

O. Compliance with New Regulations

1. Find employees earning < $23,660 annually.  Exempt??

2. Find employees earnings > $100,000 annually. Exempt?? Highly Compensated??

3. Use job analysis to reevaluate job descriptions

4. Status changes in payroll system

5. New discipline policy with new pay docking rules

6. Watch for union contract obligations

7. Tell employees in advance about changes

V. Retail & Service Industry Exemption

A. Exempt from OT if 

1. Regular rate of pay (including commissions) on weekly basis = 1+ 1/2 times federal minimum wage

2. More than half pay from commissions

B. Service charges in hotels and restaurants

1. If actual service charges added to customers’ bills, employees might be exempt from OT if meet the OT exemption listed above

2. If optional tips or gratuities, employees receiving tips eligible for OT

VI. Public Sector Exempt Employees

A. Publicly elected officials

B. Personal staff of elected official

C. Persons serving in policy making positions

D. Advisors to elected officials on constitutional or legal powers of elected official’s office

E. Persons employed by state of local legislative branch

VII. Other exempt employees from minimum wage or OT

A. See chart pg. 2-33 to 2-35

VIII. Minimum Wage

A. Federal Minimum Wage = $5.15 per hour prior to 2007

B.  Federal Minimum Wage

1. July 24, 2007 = $5.85 per hour

2. July 24, 2008 = $6.55 per hour

3. July 24, 2009 = $7.25 per hour

C. Lower opportunity wage for teenagers = $4.25 per hour for 1st 90 consecutive calendar days after hire under age 20

D. Minimum wage required if any covered work is done

E. Minimum wage is based on established work week

F. Wages other than cash is included in minimum wage calculation

1. Room, board, facilities provided by employer

a) Employees benefit from facilities and accept them voluntarily

b)  Facilities regularly supplied business

c) Benefits employee and not employer

d) Reasonable cost of facilities deducted from employee’s wages at no profit to employer

G. Taxes = wages

H. Uniforms 

1. If can be worn as street clothing – no reimbursement to minimum wage
2. If cannot be worn as street clothing – reimbursement to minimum wage

I. Training wages 

1. Cannot be reimbursed if to employer if resignation before training is completed.

IX. Tips and Tip Credit

A. Definition of tipped employee

1. Work in occupation where employee receives $30.00+ in tips monthly

B. Federal wage for tipped employees = $2.13 / hour

C. Tip Credit 

1. $3.02 / hour ($5.15 - $2.13) thru 7/23/2007

2. $3.72 / hour ($5.85 - $2.13) thru 7/23/2008

3. $4.42 / hour ($6.55 - $2.13) thru 7/23/2009

4. $5.12 / hour ($7.25 - $2.13) from 7/24/2009

D. Employer must guarantee tips + wage = minimum wage

E. Employer’s business eligible to take tip credit if

1. Actual tips received = / greater than tip credit 

2. Information provided to employee prior to employer taking tip credit

3. All tips received kept by employee except for tip pooling (distribution of tips between tipped employees if working on team)

4. Credit card tips may be paid by next payday on check

5. Credit card companies’ % charged to business can be deducted from credit card tips before paying employee, but not other general administrative costs.

6. Tip credit not increased for OT hours worked & paid at premium rate

7. Uniform costs cannot be deducted from tips unless actual wages paid > wages < tip credit

F. Service Charges are not tips – Service Charges = Wages

G. State laws may override federal and not allow tip credit

X. Equal Pay for Equal Work

A. Equal pay for men and women doing equal work under similar working conditions

B. Enforced by Equal Employment Opportunity Commission

C. Seniority systems, merit systems, quantity and quality of production exempt from equal pay

XI. Overtime Pay Requirements

A. Covered employees paid 1 + 1/2 times “regular rate of pay” for hours physically worked over 40 in workweek

B. Tipped employees’ overtime rate (for corresponding effective dates of minimum wage requirements)

1. ($5.15 * 1.5) - $3.02 = $4.71

2. ($5.85 * 1.5) - $3.72 = $5.06

3. ($6.55 * 1.5) - $4.42 = $5.41

4. ($7.25 * 1.5) - $5.12 = $5.76

XII. Workweek

A. Definition = Longest period of time for which OT can be determined

B. 168 hours = 7 consecutive 24 hour periods

C. Does not have to coincide with calendar week or begin at start of day

D. Work Week cannot be arbitrarily or frequently changed

E. Hours from 2 work weeks cannot be averaged together to determine hours worked in work week and overtime

F. Exemptions

1. Hospitals and nursing homes

a) Can use 14 day workweek

b) Written agreement or special record between employee and employer

c) 1+1/2 times regular rate of pay for hours over 8 hours / day or 80 hours / 14 day work period

G. Changing Workweeks

1. Add overlapping days to old workweek

2. Calculate OT hours and pay due for old and new workweeks

3. Add overlapping days to new workweek

4. Calculate OT hours and pay due for old and new work weeks

5. Pay employee greater amount from 2 or 4 above

XIII. Hours Worked

1. OT pay only for hours physically worked over 40 in a workweek

2. Hours not included in OT calculation

a) Vacation

b) Sick

c) Holidays

d) Jury Duty

3. No maximum hours worked unless state regulated

XIV. Regular Rate of Pay

A. Calculation = total of regular pay actually earned / total # hours worked

B. Included in regular rate of pay

1. Shift differential 

a) $ & hourly rate for working special shift

2. Non-discretionary bonus

a) Agreed upon bonus for work performed

b) Bonus allocated to week work performed, not week bonus was paid

c) To avoid recalculation of OT, bonus can be % of total earnings.

3. Payments other than cash, i.e. goods & services @ fair market value

4. Retroactive Pay

5. On-call Pay

6. Supplemental disability payments

7. Sick leave buyback payments

C. Not included in regular rate of pay

1. Gifts

2. Paid time off and reimbursed expenses

3. Discretionary bonuses – employer has discretion whether or not to pay

4. Volunteer work counted toward group’s bonus

5. Benefit pay contributions – employer contributions

6. Stock options – if certain criteria is met – see pg. 2-46 & 2-47

7. Overtime compensation

8. Premium pay for extra days worked

9. Premium pay under a union contract for extra hours

XV. Special Problems in Regular Rate Determination

A. Employees working at more than 1 rate

1. Options

a) Weighted Average Calculation

(1) Total regular pay from all jobs/total hours worked = regular rate of pay 

(2) Highest rate paid

2. Exceptions to using methods above if employee agrees in advance

a) Employee’s average hourly earnings equal or exceed minimum wage

b) Extra OT pay is paid in other forms of earnings that are part of regular rate of pay

c) Hourly rate equals or exceeds minimum wage and is actual rate paid

d) Hours worked qualify as OT hours

e) Number of OT hours = # hours worked – 40 (FLSA maximum)

3. Salaried non-exempt employees

a) Computation

(1) Employee’s salary / # hours for which salary is compensable (based on # hrs worked per week)

(2) Regular rate of pay used for OT which is calculated 40+ hours

4. Calculated total yearly salary / calculated hours worked per year workweeks less than 40

a) Calculate the regular rate until 40 hours

b) OT for hours over 40

5. Regular rate and OT rate for pieceworkers

a) (Weekly piece rate = additional wages) / hours worked = regular rate of pay

b) OT = one-half regular rate of pay x hours over 40 OR

c) OT = 1+1/2 times regular piece rate for each piece made during OT hours


6. Tipped Employees

a) Use the full minimum wage to determine the regular rate of pay for OT purposes

7. Fluctuating Workweeks - # hrs change each week

a) Regular agreed upon salary + OT for hours worked over 40 @ ½ times the regular rate of pay

b) Regular rate = agreed upon salary / hours worked

c) Regular agreed upon salary should be minimum wage or better

8. Belo-type constant wage plans

a) Guaranteed fixed salary for work weeks where irregular hours are worked

b) Qualifications

(1) Plan agreed to be employee through individual contract or collective bargaining agreement

(2) Employee must work irregular hours – work week fluctuates above and below 40

(3) Contract guarantees straight time pay at minimum wage or better and OT rate at 1+ ½ regular rate

(4) Weekly guarantee for not more that 60 hours / week

9. Overtime prepayment plan

a) Employees paid for 40 hrs even if not worked in anticipation of OT hours worked at future date equivalent to 40 hr week

10. Daylight Saving s Time

a) Fall back can pay only 7 hrs for the day and not include missing hour in OT calculation

b) Spring ahead must pay 9 hrs for the day and count extra hour in calculation of regular rate of pay and OT

XVI. Compensatory Time Off

A. Time Off in the same pay period

1. Time Off = 1 + ½ hour for every hour of OT worked

B. Public Sector Employers provide comp time instead of cash

1. 1 + ½ paid compensatory time off for each OT hour worked

2. Agreement before work done

3. Reasonable period of time to take time off

4. Employees can be required to use comp time

5. Payment of OT upon termination if time not already taken

6. Maximum compensatory time accrual up to 240 hours off = 160 OT hours worked

7. Exceptions to exclude form OT calculations

a) Hours worked part-time in another dept, different job

b) Volunteer work

c) Substitute or trade time with another employee

d) Court reporter preparing court transcripts

(1) If done outside of regular working hours

(2) If paid per-page rate

8. Public Safety, Emergency Response, Seasonal Employees

a) Max comp time = 480 hrs accrued for 320 hrs OT not taken

b) Exceptions to firefighters and law enforcement

(1) Work period 7-28 consecutive days

(2) Ratio of # hours worked to # days in work period exceeds ratio of 212 hours to 28 days for fire fighters and 171hours to 28 days for law enforcement

c) See table pgs. 2-55 to 2-56 for more detail 

XVII. Compensable Time Issues

A. Unauthorized OT at work or at home

1. Must be paid

2. Should be disciplinary action


B. Meal and Rest Periods

1. Meal periods unpaid if employee relieved of all duties

2. Meal periods should be at least 30 minutes to be non-work time

3. Employees do not have to leave premises, just be free to pursue personal interests

4. If employee do required to work, must be paid

5. Rest periods must be paid

C. Travel Time

1. Travel from home to work = unpaid unless

a) Employee is already at home and called back in to work in emergency = paid

b) Travel to get to special assignments outside of normal working hours = paid

2. Travel as part of job = paid

3. Travel to and from home in company vehicle = unpaid

4. Travel away from home if within normal work hours even on non-working day = paid

D. On-Call Time

1. Employee’s use of time curtailed = paid

2. Greater restrictions placed on response time, geography, frequency of calls, and personal activities, greater likelihood of being paid

3. Sleeping Time

a) If on duty for shifts less than 24 hour, must be paid all time on duty, including sleep

b) If on duty more than 24 hours, 8 hours can be excluded from pay

c) If sleep is interrupted and employee gets less than 5 hours of uninterrupted sleep, sleep period is paid

4. Employees Living on Employer’s Premises

a) Paid or not varies depending on conditions of employment

E. Waiting Time

1. Waiting to be engaged = unpaid

2. Engaged to be waiting = paid

F. Meetings and Training Sessions

1. Paid unless

a) Outside regular working hours

b) Voluntary attendance

c) Not directly related to employee’s job

d) Employee does not perform productive work for the employer while in attendance

2. Remedial Education Exception

a) OT exemption up to 10 hours if additional hours spent in remedial education program

G. Preliminary and Postliminary Activities

1. Portal-to-Portal Act of 1947says non-compensable time getting ready for or leaving work unless

a) Changing clothes on company premises required by law or company policy = paid

b) Security procedures = unpaid

c) Cleaning up is mandatory = paid

d) De minimus time = unpaid (length of time determination)

e) Time clock differences – early punch in and late punch outs = unpaid

f) Rounding differences to nearest 10th (6 minutes) = unpaid

H. Receiving Medical Attention = Paid

1. During working hours

2. On employer’s premises

3. At employer’s direction

XVIII. Child Labor Restrictions

A. Minors under 18

1. No hazardous work

2. Dangerous industry or work

B. Minors age 14 & 15

1. Non hazardous jobs in retail, food industry, gasoline stations

2. Not during school hours

3. 3 hours / day and 18 hours / week during school

4. 8 hours / day and 40 hours / week when no school

5. Work between 7 a.m. and 7 p.m. during school

6. Work between 7 a.m. and 9 p.m. June 1 to Labor Day

C. Minors under 14

1. Prohibited unless employed by

a) Parents

b) Agricultural occupations

c) Actors or performers

d) News Carriers

e) Homeworkers

2. Exceptions

a) Bat boys and Bat girls – professional sports attendants

D. Driving – Drive for Teen Employment Act 1998

1. 17 year olds

2. 1/3 of work day & 20% of work week

3. Daylight hours

4. No moving violations

5. State approved driver’s education course

6. Vehicle cannot exceed 6,000 lbs. Gross weight

7. Seat belts

E. Age Certificates should be required for proof of age

XIX. Enforcement and Penalties – Administered by Wage & Hour Division of US Dept of Labor’s Employment Standards Administration

A. Employer cannot discriminate or discharge employee for filing wage-hour suit

B. Back pay and damages can be awarded

1. Records needed showing hours worked and pay received, including OT

2. Employee’s records will be accepted if employer cannot produce records

3. Attorney’s fees and court costs awarded to employee if employee brings suit

C. Compulsory Arbitration Allowed

D. Statute of Limitations

1. 2 years

a)  3 years if willful

E. Injunctions placed on employers to comply with paying back pay and commit no further violations

F. Civil & Criminal Penalties

1. Minimum Wage and OT = $1100 / violation

2. Child Labor = $11,000 / violation & $50,000 / violation causes death or serious injury

3. Willful violation = $10,000 fine & 6 months imprisonment for officers of company

XX. Public Contract Laws

A. Walsh-Healey Public Contracts Act

1. Employees of manufacturers & dealers furnishing federal government with materials, supplies, & equipment with contracts over $10,000

2. Employees paid 1+ 1/2 times regular rate of pay for hours worked over 40

3. Paid prevailing minimum wage for work in same of similar industries

B. Davis-Bacon Act

1. Laborers and mechanics working on federally financed construction contracts of $2000+

2. Prevailing wages based on wages for similar workers in locality

3. Wage determinations set standards for specific job classifications

4. Certain fringe benefits may be required to be paid

5. Regular rate of pay = hourly rate + fringe benefits unless total is greater than that required by the Secretary of State

6. Violation leads to no government contracts for 3 years

C. Contract Work Hours and Safety Standards Act

1. Employees are paid OT @ 1 + ½ times basic rate for hours over 40

2. OT paid only for work covered by contract

3. Violators pay liquidated damages of  $10.00 / day / employee

D. McNamara –O’Hara Service Contract Act

1. For contracts over $2,500 providing services to government agencies

2. Employees be paid prevailing minimum wage and fringe benefits based on wages and benefits for similar employment 

3. Violations = no government contracts for 3 years

E. Copeland Anti-Kickback Act

1. Protects wages from contractor & subcontractors under federally-financed construction contracts

2. Covers all employees under contract

3. Covers all construction contracts financed by federal funds no matter $ involved

F. State Wage-Hour Charts pp. 2-68 to 2-73

1. If state law less favorable to employees than federal laws, state law applies ONLY if employees not covered by FLSA

2. If state laws more favorable to employees than federal laws, state laws ALWAYS applies to all employees

3. State Minimum Wage

a) If no state minimum wage, federal applies

b) If state minimum wage less than federal, federal applies

c) If state minimum wage greater than federal, state applies

4. State Tip Credit- employee guaranteed highest net minimum wage after tip credit

5. State Overtime Pay Requirements

6. State Meal and Rest Period Requirements
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